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This report summarizes selected court
decisions and filings; agency actions; and
legislative developments in 2024, which
involved antitrust, unfair competition, or
deceptive trade practices issues within the
transportation and logistics industries. It
updates the TLA Antitrust and Unfair Trade
Practices Committee report published in
April 2024 that reviewed developments in
2023.

As a result of the 2024 Presidential
election, the year marked last full year
of the Biden Administration. Antitrust
enforcement was a key focus of Biden
Administration, making 2024 a very active
year for legal issues involving transpor-
tation and logistics. This was especially
so with respect to industry mergers and
federal government actions seeking to
prohibit perceived anticompetitive prac-
tices and private-sector lawsuits involving
potentially deceptive practices. New regu-
lations were adopted governing merger
procedures; unreasonable refusals to deal
by ocean carriers; detention and demurrage
practices and invoicing in ocean ship-
ping; and non-competes. Continuing the
Biden Administration's focus on increasing
competition in supply chain logistics and
perceived competitive abuses of concen-
trated power by tech companies, federal
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government agencies such as the Federal
Trade Commission aggressively sought to
prohibit the use of non-compete agree-
ments and to challenge the activities of
companies such as Amazon.com for alleg-
edly tying the use of its logistics fulfillment
services to favorable product placements
on its online retail platform.

Some of these government efforts
were more successful than others. For
example, while the federal government
successfully opposed airline mergers and
the FTC lawsuit against Amazon survived a
motion to dismiss, certain proposed rules -
for example the FTC's ban on non-compete
agreements - were stopped in courtand are
unlikely to be revived after the November
2024 election of President Trump.

As is often the case, many private-
sector court cases in 2024 involved not only
basic claims under the federal antitrust laws
such as the Sherman and Clayton Acts' but
also many broader competition law claims,
including those under the Lanham Act;
the Computer Fraud and Abuse Act;® vari-
ous state implementations of the Uniform
Deceptive Trade Practices Act; the Uniform
Trade Secrets Act; and state unfair competi-
tion and consumer protection laws. One
area of particular interest in 2024 was a
series of cases involving state law deceptive
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trade practices claims against motor carri-
ers and household goods movers that were
preempted under the Carmack Amendment
because the claims also related to the loss
and damage of shipped goods.

Finally, late in 2024, the Attorney
General of the State of Nebraska filed a
state law antitrust lawsuit against Class 8
truck manufacturers alleging an unlawful
collaboration to adopt CARB Clean Truck
Partnership standards and reduce the pro-
duction of internal combustion vehicles in
favor of electric vehicles. It remains to be
seen whether this litigation is a harbinger
of future lawsuits that may be brought in
2025 under the new Trump Administration.

The selective and non-comprehensive
summaries provided below focus on the
issues that involved antitrust and unfair
competition law or deceptive trade prac-
tices. As such, other issues discussed or
addressed in the cases or dispositive to
their resolution may not be addressed.

Litigation
Aviation
e In November 2024, a panel of fed-
eral appeal judges affirmed that
the “Northeast Alliance” between
American Airlines and JetBlue
Airways, for coordination in Boston
and New York, violated the Sherman
Act* A private lawsuit remains
pending, which alleges that the
alliance caused consumers to pay



supra-competitive prices for air
transportation.’

The DOJ also challenged the pro-
posed merger of JetBlue and Spirit
Airlines; a ruling blocking the com-
bination under the Clayton Act was
issued in January 2024, leading to
the merger's abandonment.® The
plaintiffs in a private lawsuit have
requested attorney fees, asserting
that they were effectively the prevail-
ing party.”

A provider of fuel and other services
asserted that an airport illegally
excluded it by acquiring other opera-
tors and providing the services itself;
the court concluded that the defen-
dants were immune from antitrust
claims.®

The Fifth Circuit has preliminarily
enjoined the enforcement of regula-
tions adopted in April 2024 which
would require air carriers and agents
to provide enhanced disclosures
about ancillary fees when booking
air transportation.”

US Airways, which prevailed in an
antitrust claim against Sabre, regard-
ing ticket distribution; its successor,
American, received only a nominal
$1in damages, but requested more
than $139 million in costs. The par-
ties subsequently entered into a
settlement.'0

A shuttle for airline crew alleged that
the Port Authority of New York and
New Jersey favored a competitor;
the court held that the defendants
had state action immunity, and
that antitrust injury had not been
shown.™

A complaint which alleges that cer-
tain air carriers conspired to allocate
slot assignments at U.S. airports was
refiled after previously twice hav-
ing been dismissed on procedural
grounds. The defendants have again
moved to dismiss.'

An aircarrierin the Northern Mariana
Islands has alleged that a competitor
conspired with the territorial govern-
ment to violate the Sherman Act and
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charge below-market prices for air
transportation.?

Astartup provider of inflight connec-
tivity products for business aircraft
alleged that the dominant company
in that market abused its monopoly
to prevent new entry, in violation of
the Sherman Act and other laws.'

A declaratory judgment action
between two railroads to enforce the
haulage terms of a 1988 agreement
constituted a merger condition,
not a contractual dispute, and was
thus held by a federal district court
to be subject to the exclusive and
primary jurisdiction of the Surface
Transportation Board."

The Fourth Circuit affirmed a dis-
trict court ruling that CSX could not
use the “continuing violation” rule to
bring an antitrust case based on rate
changes made nine years earlier by
Norfolk Southern.'¢

In a case alleging fuel surcharge
price-fixing by railroads, the court
held that certain documents regard-
ing interline movements would not
be considered, because they were
excluded by 49 U.S.C. § 10706.”

Trucking

e The FTC and Florida filed a lawsuit

Ocean

against a company which promised
investors passive income from pur-
chasing trucks, to be operated on
their behalf, a scheme which they
allege to have been fraudulent.”

On November 19, 2024, the
Nebraska Attorney General and two
combustion fuel trade associations
filed a state court lawsuit against
the Truck & Engine Manufacturers
Association and individual truck
manufacturers alleging an unlawful
collaboration to adopt California Air
Resource Board (CARB) standards
to reduce the production of internal
combustion vehicles in favor of elec-
tric vehicles."”

e |n 2022, DOJ criminally charged the

operators of a transmigrant agency,

who allegedly fixed prices for cars
and other cargo shipped to Central
America. In October 2024, one
defendant, Sandra Guerra Medina,
pleaded guilty.?°

On July 5, 2024 the United States
Court of Appeals for the D.C. Circuit
set aside and remanded a decision
of the Federal Maritime Commission
("FMC") finding that an ocean carrier
had violated the FMC's interpretive
rule governing practices of carriers
when charging and collecting deten-
tion and demurrage charges. The
Court held that the FMC's decision
was arbitrary and capricious in find-
ing that the carrier had engaged in
an unreasonable practice when it
charged detention and demurrage
fees on days when equipment could
not be returned because a port was
closed. The Court stated that the
FMC could not treat the port closure
as a bright line test but needed to
consider the overall facts and cir-
cumstances of the carrier's practices
and charges.?’

Inland Waterways
e A company which planned to build
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a transfer terminal to allow oil to
be transported on inland waterways
alleges that a pipeline operator
and other competitors blocked the
project in violation of the antitrust
laws.?2

A tour bus company alleged that
competitors conspired to limit its
access to attractions in New York
City. The case was dismissed on the
basis of res judicata, because similar
claims were litigated previously.??

A separate-but-related case was filed
in a New York state court in 2019
by the competing tour companies.
In May 2024, the New York Court
of Appeals held that Go Taxi could
bring allegations under state anti-
trust law as counterclaims.?*

Household Goods
e Since they were found to also relate

to claims for lost or damaged goods,
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the Carmack Amendment was
held to preempt state-law claims
against a household goods moving
company and its agent based on
fraudulent inducement of contract
and state consumer protection law
claims when the carrier doubled the
priced quoted for the goods and then
refused to deliver the shipment.?®

A shipper's claims for violations of
the Ohio Consumer Sales Practices
Act, the Ohio Deceptive Trade
Practices Act, negligent misrepre-
sentation, conversion, and fraud
against a household goods moving
company that charged prices higher
than quoted; failed to provide prom-
ised equipment; and delivered
damaged property were preempted
under the Carmack Amendment.?

Plaintiff's state law claims for
fraudulent misrepresentations and
violations of the lllinois Consumer
Fraud and Deceptive Business
Practices Act against movers who
renegotiated the contact move rate
and demanded additional charges
after the move had commenced
and then delayed delivery were
dismissed as preempted under the
Carmack Amendment because they
were based on a contract related to
the plaintiff's claims for damaged
goods.?’

E-Commerce and Related Fulfillment
Services

o A federal district court denied

Amazon’s motion to dismiss claims
brought by the FTC and nineteen
states and territories that allege that
Amazon has violated Section 5(a)
of the FTC Act; Section 2 of the
Sherman Act, and state antitrust
and consumer protection laws by
engaging in anticompetitive prac-
tices, including coercing sellers to
use Amazon's fulfillment services.
The court did dismiss several state
law claims, without prejudice.?

A federal district court dismissed
with prejudice claims by individual
consumers that Amazon violated
Sections 1 and 2 of the Sherman

Act by forcing third-party sellers to
purchase Amazon’s shipping and
fulfillment services by tying the ser-
vice and leveraging its power over
product placement on Amazon's
online retail marketplace. The court
found that even though the plaintiffs
alleged that they paid higher prices,
they did not allege that their injuries
flowed from the tying arrangement
in the shipping market or that they
paid more for shipping or expe-
rienced an antitrust injury in the
shipping market.??

Administrative

Department of Transportation
e |n December 2023, Alaska Airlines

announced plans to acquire
Hawaiian Airlines; the transaction
closed in September 2024 after DOJ
stated no objections, and the fed-
eral DOT (which had a limited role,
based on its oversight of the car-
riers’ authority) imposed minimal
conditions.3® Additionally, a private
lawsuit challenging the transac-
tion was dismissed on procedural
grounds.®'

In February 2023, International
Airlines Group (parent of British
Airways and Iberia) announced plans
to acquire Air Europa. The transac-
tion was abandoned in August 2024
based on European Commission
objections, but the DOJ also issued
a statement in support of the EC.

In December 2024, Korean Air closed
its acquisition of Asiana, originally
announced in November 2020, after
DOJ (without publicity) stated no
objections to the transaction. DOJ
previously had indicated concerns,
but concessions already had been
required by other regulators. The
review of an additional international
air carrier merger remains pending
at DOJ: ANA's acquisition of NCA,
originally announced in March 2023.

In October2024, D0Tand DOJissued
a joint Request for Information seek-
ing comments on competition in air
transportation, identifying an array

of subjects, ranging from air carrier
consolidation to aircraft manufactur-
ing to labor issues. DOJ Docket No.
ATR-2024-0001.

DOT continues to consider whether
the antitrust immunity previously
granted to Delta Air Lines and
Aeromexico in 2016 should be ter-
minated, and an application filed by
Allegiant and VivaAerobus in 2021
should be denied, because Mexico
has not honored its commitments
under the Open Skies treaty with the
United States.?

In September 2023, Airlines for
America and JetBlue Airways filed
complaints at DOT pursuant to the
International Air Transportation Fair
Competitive Practices Act alleging
that they had been denied fair access
to Schipol Airport in Amsterdam.
JetBlue later withdrew its complaint,
but the A4A complaint remains
pending.*®

In April 2024, DOT adopted regu-
lations imposing new refund
requirements for delayed and can-
celled flights.3* DOT also issued a
final rule requiring air carriers and
ticket agents to clearly disclose
passenger-specific or itinerary-
specific ancillary service fees for
passenger air transportation.®> DOT
also solicited comments on new
requirements that air carriers ensure
parents and children are assigned
adjacent seats.3

The FAA Reauthorization Act of 2024
(Pub. L. 118-63) directed GAO to
study competition and consolida-
tion among air carriers (§ 514) and
directed DOT to brief Congress on
what measures it and FAA could take
to enhance competition at New York
airports (§ 764).

Surface Transportation Board
® In October 2024, the STB approved

the acquisition of the Meridian &
Bigbee Railroad's "Western Line" in
Alabama by CSX Transportation Inc.,
and the acquisition of its "Eastern
Line" in Alabama by Canadian Pacific
Kansas City Limited.*’



Federal Maritime Commission
e The FMC issued a "Demurrage and

implementation of the rule before it~ Additional Subject Areas
could take effect, on September 4, Lanham Act; Trademarks; False
2024. An appeal to the Fifth Circuit  Advertising; Libel

Detention Billing Requirements”
final rule on February 26, 2024, 89
Fed. Reg. 14330, which took effect
on May 28, 2024. The Commission
subsequently denied a petition
by the Ocean Carrier Equipment
Management Association request-
ing that the FMC delay the effective
date of the rule.3®

The FMC affirmed an earlier admin-
istrative decision that restrictions
by ocean common carriers on the
chassis providers that could be used
by motor carrier partners violated
the Ocean Shipping Reform Act of
2022.%

In July 2024, the FMC issued a
policy statement which clarified its
powers to investigate coordination
agreements filed with the agency by
ocean common carriers, including to
gather evidence and hold hearings,
prior to seeking injunctive relief in
court#?

The FMC allowed the "Gemini”
cooperation agreement between
Maersk A/S and Hapag-Lloyd
Aktiengesellschaft to enter effect,
even while noting concerns about
its competitive implications, and the
limited window for the review of
filed agreements. FMC Agreement
No. 201429.

Pursuant to the Ocean Shipping
Reform Act of 2022, on July 23, 2024
the FMC published its final rule,
Definition of Unreasonable Refusal
to Deal or Negotiate with Respect
to Vessel Space Accommodations
Provided by an QOcean Common
Carrier®

Federal Trade Commission
e The Federal Trade Commission (FTC)

published a final rule providing that
itis an unfair method of competition
under Section 5 of the FTC Act for
persons to enter into non-compete
clauses in most circumstances.*?
A federal district court in Texas
entered a national injunction against

is pending.*3 The FTC is also appeal-
ing to the Eleventh Circuit a decision
by a Florida federal district court
that suggested that the rule likely
exceeded the agency's authority but
only barred enforcement as to the
parties.** A third challenge to the
rule was dropped when a federal
district court refused to bar enforce-
ment of the rule.®

On November 12, 2024 the Federal
Trade Commission and the Antitrust
Division of the U.S. Department of
Justice published a final rule and
Statement of Basis and Purpose to
amend the Premerger Notification
Rulesthatimplementthe Hart-Scott-
Rodino Antitrust Improvement
Act, including the Premerger
Notification and Report Form for
Certain Mergers and Acquisitions
and related instructions.*®

In December 2024, the FTC,
along with DOJ, announced that
it was withdrawing its 2000-vin-
tage guidelines for collaboration
among guidelines, stating that it
was no longer reliable because of
subsequent court decisions, revi-
sions to the underlying safe harbor
guidelines, and new analytical
methodology."

Consumer Financial Protection Bureau
e On December 23, 2024 the

Consumer Financial Protection
Bureau filed suit against Walmart
Inc. and Branch Messenger, Inc. in
the federal district courtfor Montana,
alleging that Walmart and Branch, a
financial technology company which
offered deposit account services,
engaged in unfair acts or practices in
violation of the Consumer Financial
Protection Act of 2010 with respect
to opening and administering bank
accounts on behalf of and to pay
drivers performing last mile delivery
services pursuant to the Walmart
Spark Drivers program.*®

e A federal court adopted a magis-

trate judge's recommendation to
grant a transportation and logistics
company a default judgment and
injunctive relief against a compet-
ing carrier for federal and common
law trademark infringement and
common law unfair competition but
denied default judgment for injury
to business reputation or trademark.
The case was re-referred to the mag-
istrate for further proceedings to
determine an award of damages,
costs, and attorneys' fees.*?

A court dismissed a company's
Lanham Act and state law false
advertising claims against defendant
warehouse and logistics company
with which it had entered into a ware-
house and fulfillment agreement.
The plaintiff, which sold a variety
of products to consumers, claimed
it was injured because the defen-
dant was unable to meet its needs
and did not have the state-of-the-
art facilities, advanced technology,
and fulfilment center capacity that
it advertised and represented it had.
The court held that while a competi-
tor that is forced out of business due
to a defendant's false advertising
may have a claim within the "zone of
interest” for false advertising under
the Lanham Act, a business misled
by a supplier does not have such a
claim.*

The United States Court of Appeals
for the Sixth Circuit affirmed a lower
court ruling that a carrier failed
to assert claims for statutory dis-
paragement under the Tennessee
Consumer Protection Act and false
advertising under the Lanham Act
against a consultancy based on
statements the consultancy made
to the carriers contracted service
providers.”!

A passenger's causes of action for
false advertising in violation of
the California Consumers Legal
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Remedies Act; California False
Advertising Law; and California
Unfair Competition Law against
an airline claiming that it was "a
carbon neutral airline” were not pre-
empted by the Airline Deregulation
Act because the claims were not
sufficiently related to rates, routes,
or services.

A court refused to dismiss claims
under the District of Columbia
Consumer Protection Procedures Act
(CPPA) asserted by a ride-share pas-
senger injured in an auto accident.
The court found that the plaintiff's
allegations that the ride-share com-
pany advertised itself as being a
competitor of Uber and Lyft sug-
gested that it was governed by the
same laws, but that the defendant's
failure to disclose or obscured that
it neither provided nor required its
drivers to maintain rideshare insur-
ance policies or that it failed to
maintain insurance policies of its
own to cover its drivers, fell within
the scope of practices prohibited by
the CPPA.>3

The Carmack Amendment did not
pre-empt a libel claim against a
carrier based on communications
between the carrier with the seller
and/or eBay because the claim
did not arise from a loss of goods
themselves but would be dismissed
without prejudice because there was
no federal anchor claim that would
give supplemental federal court
jurisdiction.>

Hidden-City Ticketing
e While describing its practices as

being “stinky” and a "somewhat
dubious business model," a federal
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court granted summary judgement
to an internet-based travel logistics
company that assisted its custom-
ers in using "hidden-city ticketing"
to purchase less expensive airline
tickets against an airline’s claims
for breach of contract, breach of its
conditions of carriage, and tortious
interference with its conditions of
carriage. The court found that the
airline "waited a little too long to
extinguish the stench.” The Court
did grant the airline's claim for
copyright infringement but held
that granting summary judgment
on the airline's claims for trademark
infringement and unfair competition
was improper due to the defendant’s
possible laches defense.>

Computer Fraud and Abuse Act
e OnJuly 18, 2024, a jury in the U.S.

District Court in Delaware found
that Booking.com had violated the
Computer Fraud and Abuse Act
(CFAA) by automatically “screen
scraping” data belonging to Ryanair
to obtain data that was allegedly
then used by defendant online
travel agents to allow their users to
book Ryanair flights at higher prices.
The jury awarded Ryanair $5,000.
It also ruled against Booking.com
on its counter-claims that Ryanair
had engaged in unfair competition;
tortious interference with business
relations; or deceptive trade prac
tices. >

Deceptive Trade Practices and Consumer
Protection Acts

e A passenger who, while seated at

an airplane window, witnessed the
suicide of an employee of the defen-
dant ground and handling services

company failed to state a claim for
a violation of the Texas Deceptive
Trade Practices Act.

A plaintiff's Texas Deceptive
Trade Practices claims for lost
and  undelivered  packages
were held to be preempted by
the Carmack Amendment; the
Airline Deregulation Act; and the
Federal Aviation Administration
Authorization Act of 199458

Plaintiff independent contractor
truck driver allegations that the
defendant had committed unfair
and deceptive trade practices in
allegedly orchestrating an insurance
scheme that denied workers com-
pensation to the driver when he was
injured while riding with another
independent contractor failed to
state a claim as a matter of law
because plaintiff was not an inde-
pendent contractor or subcontractor
of defendant.*?

A federal court denied Amazon's
motion to dismiss a putative class
action by drivers for Amazon.com
and Amazon Logistics for unfair
and deceptive practices under the
Washington Consumer Protection
Act for the alleged failure of Amazon
Flex to honor its promise that work-
ers would receive 100 percent of
tips that customers added for tip-
eligible deliveries. Although in 2021
Amazon had agreed to a settlement
with the Federal Trade Commission
to pay more than $61.7 million to
settle FTC charges related to the
practices, the court found that while
the drivers were not entitled to a
double recovery, they could assert

additional claims under the WPCA.60
-_—
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