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viation in the United States historically has
been a matter for which the federal govern-
ent has primary oversight, and for which the

states’ responsibility has been limited. Accordingly,
when Congress deregulated the industry in 1978, it
included an express preemption provision, prohibit-
ing the enforcement of any state “law, regulation, or
other provision having the force and effect of law
related to a price, route, or service of an air carrier.”
Because the goal of deregulation was that aviation has
“maximum reliance on competitive market forces,”?
Congress sought to ensure that its repeal of much of
the federal regulatory program would not be undercut
by new and invasive state regulation.?

Nonetheless, controversy persists as to the outer limits
of preemption. The U.S. Supreme Court has been called
upon to provide direction on several occasions. In 1992,
the Court held that the statute’s “related to” language
“express|es] a broad pre-emptive purpose” and accord-
ingly the states could not directly regulate advertising
by air carriers.* Three years later, the Court added that
preemption was not limited to laws specifically targeted
at aviation, holding that a consumer protection statute
could not be invoked to challenge the terms of an airline
frequent flyer program.® Then, in a 2008 case involving
another federal statute—modeled on the preemption lan-
guage of the Airline Deregulation Act (ADA)*—the Court
reasoned that a state law should be preempted if it has
a “significant and adverse impact” on the objectives of a
statute with a preemption provision.”

Despite this direction from the Supreme Court,
the boundaries of federal preemption over air carrier
conduct can be uncertain. For example, the preemp-
tion statute refers only to “air carriers.” Certain—but
not all—federal aviation statutes use this term to refer
only to U.S. airlines, while non-U.S. airlines are re-
ferred to as “foreign air carriers.” For many years, the
industry assumed that the preemption provision en-
compassed both U.S.-flag and foreign-flag airlines, but
few courts had addressed the issue. In 2011, a federal
appeals court affirmed that the ADA’s preemption lan-
guage should be interpreted broadly. It reasoned that,
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in context, the term “air carrier” could only be under-
stood to include both U.S. and foreign airlines; i.e.,
allowing states to regulate foreign but not domestic
airlines would not only “create a confusing patchwork
of regulations” but be “contrary to our country’s gen-
eral preference for free trade”; “Congress intended to
preserve its authority to regulate the airline industry
by prohibiting states from regulating all air carriers,
both domestic and foreign.”®

Preemption-related decisions historically could be
allocated into three broad categories: (1) cases involv-
ing direct and indirect regulation of air carrier prac-
tices by states; (2) cases involving allegations of torts
by airlines, including both physical and nonphysical
harms; and (3) cases involving contract law disputes
between an airline and either passengers or agents.
This article provides an overview of recent decisions
in each of these categories.

State Regulation of Air Carriers

Courts generally have rejected state efforts to di-
rectly regulate how air carriers conduct their business.
Courts also typically have ruled that consumer protec-
tion and other similar laws of general applicability
are preempted, but in some cases have found that the
relationship between a law and a “price, route or ser-
vice of an air carrier” was too attenuated for preemp-
tion to be invoked.

Direct Regulation

In response to publicized incidents of lengthy
ground delays, New York adopted its own “passenger
bill of rights,” specifying how airlines must prepare
for and respond to such incidents. The Second Circuit
invalidated the law, explaining that “we have little
difficulty concluding that requiring airlines to provide
food, water, electricity, and restrooms to passengers
during lengthy ground delays relates to the service of an
air carrier.” The court further explained that “[ilt substi-
tutes New York’s commands for competitive market
forces, requiring airlines to provide the services that
New York specifies during lengthy ground delays
and threatening the same ‘patchwork of state service-
determining laws, rules, and regulations’ that con-
cerned” the Supreme Court.’

Federal district courts also recently struck down a
state law requiring that ticket agents federally ap-
proved to market charter services to Cuba post a
bond,'® as well as laws in two states that imposed
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additional obligations on the operations of air am-
bulance services.!! The U.S. Court of Appeals for
the District of Columbia Circuit, however, upheld
the adoption of a policy by the U.S. Department of
Transportation (DOT) that would allow airports to
engage in “congestion pricing” (i.e., charging higher
landing fees at peak times), despite arguments that
such a pricing scheme would enable local airports to
influence air carrier pricing, and thus be contrary to
the ADA. The court noted that another federal law
specifically authorized airports to collect reasonable
landing fees, and that the preemption statute included
an exemption for an airport to “carry[] out its propri-
etary powers and rights.”!?

In addition, an administrative proceeding currently
pending at DOT will decide whether a plant and ani-
mal inspection fee assessed by Hawaii is preempted.'?

Indirect Regulation

Consumer protection statutes and similar laws of
general applicability typically are preempted to the ex-
tent they would dictate airline services. Federal district
courts recently have denied on preemption grounds
claims that an airline, by terminating service to a city
at which it had entered into a group service agree-
ment with the plaintiffs, violated state consumer pro-
tection law;' that an airline’s inconsistent implemen-
tation of its paid boarding priority program violated
state consumer protection law;'® and that airport ticket
kiosks inaccessible to the blind violated state civil
rights and disabilities laws.!¢ Additionally, state courts
have found that the ADA preempts state laws that
prohibit expiration dates on gift certificates'” and that
the ADA preempts qui tam suits against airlines under
state false claims statutes.'® Finally, recent decisions
have confirmed that state antitrust claims are pre-
empted, to the extent that airlines are alleged to have
conspired to coordinate prices, including surcharges.”

However, a federal district court in California re-
cently concluded that a claim brought under state civil
rights and disabilities laws regarding airport kiosks and
websites inaccessible to the blind was not preempted,
relying on a prior Ninth Circuit decision that interpreted
“services” narrowly.?> Many state and federal courts in
California historically have been reluctant to acknowl-
edge the broad scope of federal preemption, ignoring
both Supreme Court guidance and the expansive reading
given the term in other circuits, and thus have issued
aberrant decisions. This pattern poses a challenge for
airlines that do business in California, even though any
inconsistent precedents emerging from its courts are
likely to be treated with skepticism elsewhere.

An issue that recently has risen to prominence is
whether airline skycaps can assert state-law claims
based on their terms of employment.?! Many airlines
now collect a fee for curb-checked baggage. This has
resulted in reduced tip income for the skycaps, who
have responded by filing lawsuits that claim that the

curb-check fees violate state employment laws by effec-
tively re-allocating tips to the airlines. In the initial ap-
peals court decision on the topic, the First Circuit held
that the state-law claims were preempted: “[T]he tips
law does more than simply regulate the employment
relationship between the skycaps and the airline; . . .
the tips law has a direct connection to air carrier prices
and services and can fairly be said to regulate both.”*?
Further, courts also have held that state environ-
mental laws (e.g., a requirement for an airport to
obtain a permit under state environmental law before
trimming trees) are not preempted because the impact
of their requirements on airlines is remote.? A federal
district court found that a state liquor law was not
preempted and thus an airline was required to obtain
a state permit to serve alcoholic beverages in-flight
over its territory, although on appeal the decision
was overturned based on field preemption, without
reaching the merits of the district court’s interpreta-
tion of the ADA.? Finally, a state law that criminalized
a pilot’s operation of an aircraft under the influence of
alcohol was ruled not to be preempted.?

Tort Law

Tort law traditionally has been regulated by the
states. Although certain tort claims are typically held
to be preempted by section 41713, others are not. The
exact nature of the claim as well as the underlying
facts of the case—and the court in which the claim is
brought—can lead to varying outcomes. For example,
claims for physical injuries usually are not held to be
preempted, but claims for lost cargo or baggage usu-
ally are held to be preempted.

Courts typically have concluded that Congress,
when it enacted the ADA, did not intend to preempt
claims for physical injuries. Accordingly, passengers
can pursue claims that allege injuries caused by an air-
line’s negligence, such as a claim for wrongful death
grounded in an airline’s failure to provide wheelchair
assistance to a passenger and failure to adequately
respond to his subsequent heart attack.?

However, courts are divided as to whether an asser-
tion of a nonphysical injury is preempted by the ADA.
In one case, a passenger was allowed to pursue claims
that a flight attendant had discriminated against him
based on his ethnicity—including by reporting him to
an air marshal—to the extent that the crewmember’s
actions were not “reasonably necessary” to provide the
airline’s services.” Likewise, in a tarmac delay case, the
court held that emotional distress and other tort claims
were preempted only to the extent that they implicated
issues about which the federal government had pro-
mulgated regulations.?® In other recent cases, however,
claims of emotional distress—usually premised on as-
serted discrimination—have been held preempted.”

Tort claims concerning the boarding of an aircraft also
usually—but not invariably—have been found subject to
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preemption. A federal appeals court recently held that

a tort claim premised on “bumping”—i.e., passengers
being denied boarding of a flight for which they held
tickets due to overbooking—was clearly a service within
the scope of the ADA.* Likewise, passengers were not
allowed to pursue a claim for negligence premised on an
airline having so badly “flunked” the check-in process
such that they missed the deadline for their flight.3!
However, in another denied boarding case, the court
held that a common-law fraud claim could be pursued,
although it noted that the complaint had been framed

in terms similar to a contract law claim, as well as that
punitive damages were not available.*

Finally, tort claims based on the loss of baggage
typically are held preempted—often with the acknowl-
edgment that a separate claim based on a contract
or federal common law is not barred.?®> Likewise, tort
claims for the loss of cargo transported by air often are
denied, but claims grounded in contract or federal com-
mon law are allowed to proceed.?* A similar finding of
preemption of fraud and other noncontractual claims
also was reached in a lawsuit between two air carriers
after a teaming agreement to provide charter services to
the military broke down.*> A U.S. territorial court, how-
ever, recently concluded that a passenger’s negligence
claim for the loss of baggage could be maintained, after
ruling that a carrier had failed to submit evidence prov-
ing that its contract of carriage governed his travel.*

Contract Law

Even though states cannot intrude on federal pre-
rogatives when imposing obligations on airlines, the
U.S. Supreme Court has noted that breach-of-contract
claims grounded in an air carrier’s “own, self-imposed
undertakings” are not preempted: “A remedy confined
to a contract’s terms simply holds parties to their agree-
ments—in this instance, to business judgments an airline
made public about its rates and services.”” Decisions
continue to confirm that passengers—and ticket
agents—typically can bring claims that are based on the
explicit terms of their agreement with an air carrier.®

Notably, a federal district court held that a carrier
could be obligated to pay compensation for a delayed
flight pursuant to European regulations that specifically
had been incorporated into its passenger contract.’
Indeed, in many of the cases discussed above—in
which claims brought under state statutes or tort theo-
ries were held to be preempted—contract-based claims
were allowed to proceed.” One recent contract case—
in which a passenger alleged that an airline collected a
tax that did not apply to her—was nominally rejected
on preemption grounds, but perhaps could more accu-
rately be described as having been dismissed because
the airline had made no commitment in its contract
with the passenger not to collect the tax.

However, certain claims grounded in contract do
fail to clear the hurdle of preemption. The baggage
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fees now imposed by many carriers are widely dis-
liked by consumers, but courts have held that, absent
a distinct commitment to refund fees for delayed
baggage, a claim for such a refund is preempted.*?
Generally, a claim may not be grounded in docu-
ments that are not incorporated into the contract and
thus are not self-imposed undertakings of the air-
line.”® Further, punitive damages are preempted in an
airline-related contract dispute,’ as are consequential
damages (or, at least, the cost of a private aircraft
chartered by passengers who were denied boarding
because they allegedly missed their flight’s check-

in deadline).”® But courts are divided as to whether
claims based solely on the implied covenant of good
faith and fair dealing are preempted, as they assert
obligations beyond the terms of a contract. The Ninth
Circuit again has taken an approach, relying on a nar-
row reading of the terms “prices” and “services,” that
seemingly conflicts with Supreme Court decisions, as
well as with other courts.

Finally, ADA preemption does not work in reverse;
i.e., it does not bar an airline from bringing a con-
tract—or tort—claim against a ticket agent. Notably,
the Ninth Circuit recently held that a ticket agent that
bought and resold frequent flier miles was barred
from challenging the terms of the program, but the
airline was not preempted from bringing counter-
claims against the agent for breach of contract as well
as fraud.”” In an apparent case of first impression, a
court similarly found that an airline was not preempt-
ed from pursuing claims against an individual who
allegedly had engaged in ticket fraud.*®

Conclusion

Preemption can present complex issues. The legal
standards for preemption, despite Supreme Court
precedents and the historical decisions of lower
courts, are continuing to evolve. Air carriers (as well
as other industry participants, such as ticket agents)
are likely to continue to challenge the legality of obli-
gations imposed by state law that they believe should
be preempted due to the federal government’s pre-
eminent role in regulating aviation.
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