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Commercial Spaceflight:
The “Ticket to Ride”

ommercial human space-
‘ flight is soon upon us,

perhaps only a few years
away. Virgin Galactic, XCOR
Aerospace, and Rocketplane
Global are already taking reserva-
tions for human suborbital space-
flight.! Virgin Galactic reportedly
has signed up over 500 passengers—so-called space-
flight participants (SFPs)>—and could be ready for com-
mercial flight as early as 2013.® Blue Origin is yet
another prospective spaceflight operator.*

One can speculate on precisely what a spaceflight

“ticket to ride” will look like, but this much may be
safe to assume:

* It will comply with the Commercial Space Launch
Act® (CSLA), which mandates that the spaceflight
operator (Operator): (1) inform the SFP about the
safety aspects of the spaceflight and obtain his or
her written “informed consent,” (2) execute liabili-
ty waivers with qualifying customers, and (3)
require the SFP to execute a liability waiver with
the U.S. government.

e It may contain a warning statement mandated by
state statutes that purport to immunize Operators
and their contractors and subcontractors involved
in the spaceflight from liability.

* It will attempt to shield the Operator and its ven-
dors and suppliers from liability beyond the pro-
tections afforded by the CSLA and state statutes,
e.g., through exculpatory provisions and insurance
requirements, in order to protect against claims by
the SFP and others claiming through an SFP.

* It may require compliance with U.S. space tech-
nology export controls® if the SFP is not a U.S. cit-
izen or permanent resident.’

It will avoid governing law jurisdictions that pro-
hibit negligence releases for recreational and
sports establishments.®

In some cases, the SFP may buy the spaceflight;
alternatively, a third party, e.g., a corporation or gov-
ernment agency, may buy it for one or more SFPs
(Sponson).’ If the Sponsor buys the spaceflight, the
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Operator, where possible, will want a separate contract
with the SFP, including a release, to ensure compliance
with the CSLA and applicable state law and to shield
itself from liability. Unless otherwise specified, this
article refers to the spaceflight purchase contract
(whether the SFP or the Sponsor is the buyer) and/or
any additional contract with the SFP as the “Contract.”

The Contract likely will cover these, among other,
topics: the spaceflight services being provided, space-
flight safety, SFP health and fitness requirements, price
and payment conditions, the SFP’s duties, and risk allo-
cation and insurance provisions. This article will touch
upon some of the legal issues raised by these provi-
sions, with a particular focus on CSLA compliance and
contractual risk allocation.

Spaceflight Services

The Contract with the SFP and/or Sponsor will
describe the spaceflight services that the Operator
agrees to provide. In addition to the spaceflight itself,
these may include SFP training, flight preparations, re-
acclimatization and debriefing, as well as any related
SFP spaceflight equipment and instructions on how to
use it (collectively, “Spaceflight Services”).

The description of the spaceflight itself may be brief
and concise, perhaps providing the locations of embar-
kation and disembarkation, target altitude, flight stag-
es, and estimated duration of the flight. The Operator
will be careful not to make representations about the
spaceflight experience, including, e.g., sensations dur-
ing weightlessness or the view of the Earth, that may
create legal obligations to meet reasonable expecta-
tions.

The date of the spaceflight may well be given as a pre-
liminary or target date, or as a period of time during
which the flight will occur, at least in the early stages of
human spaceflight because of the novelty of the technolo-
gy and logistics involved. The Contract would then have
a mechanism for narrowing down the launch date.

The Contract may have a stipulated allowance for
delay by the Operator, beyond the target date or peri-
od. Delay beyond that time, whether due to Operator’s
default or force majeure, may result in a refund at the
SFP’s option.

Spaceflight Safety
The CSLA, as detailed in FAA regulations,! requires
the Operator to provide the SFP extensive information on
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issues of spaceflight. For each SFP, the Operator must:

1. Inform about the “risks of the launch and reentry,
including the safety record of the launch or reen-

try vehicle type”;'?

2. Inform that the “Government has not certified”
the vehicle as safe to carry crew or SFPs;"

3. Inform of “the safety record of all launch or reen-
try vehicles,” U.S. government and private, that
have carried humans on board;" and

4. Describe the “safety record of its vehicle.””

The information must be presented in a “manner that
can be readily understood by [an SFP] with no special-
ized education or training” and must be in writing.'®

Information about the risks associated with the
spaceflight and the fact that the vehicle has not been
certified”” must be provided to the SFP before payment
is received and before concluding the Contract, appar-
ently whether the Sponsor or the SFP is the buyer.!®
(This could be an issue where a Sponsor has not yet
designated SFPs.)

Before spaceflight, each SFP must be afforded the
opportunity to “ask questions orally to acquire a better
understanding of the hazards and risks of the mission . . .
Each SFP must “provide consent in writing”—commonly
referred to as “Informed Consent”—to participate in
the spaceflight.”

The Operator will have to decide how best to incor-
porate the safety information into the Contract with the
SFP and/or Sponsor. For example, statements of
Informed Consent and the absence of vehicle certifica-
tion may belong in the main body of the Contract; other
safety information may be appended or referenced. One
way or another, the Operator will be careful to avoid
any representations as to the safety of the spaceflight or
vehicle that could create contractual obligations.

The extensive safety information requirements and
the need for Informed Consent reflect the perceived risk
associated with this novel technology? and are also a
corollary to the current absence of FAA regulations to
protect the SFP’s safety. Indeed, the FAA is prohibited
from imposing such regulations until October 1, 2015,
to free the spaceflight industry of potentially stifling reg-
ulations.” The moratorium will be lifted earlier only in
the event of a “serious or fatal injury” or in the case one
or more unplanned events during a flight posed a risk of
“causing a serious or fatal injury.”*

SFP Health and Fitness

The FAA has authority under the CSLA to issue rules
about medical conditions and training.® It has decided
not to do so at this time, in favor of guidelines recom-
mending that SFPs “obtain an evaluation of their medi-
cal history to determine whether a physical examina-
tion might be appropriate.”*

The Operator may choose to impose contractual
requirements as to the SFP’s health and fitness. For

example, SFPs with medical conditions that may be
aggravated by spaceflight (e.g., high blood pressure or
neck problems) may be disqualified or required to exe-
cute special releases. SFPs may be required to make rep-
resentations with respect to their health and medical
conditions and/or to undergo physical examination.

The health and fitness requirement for Walt Disney
World Resort’s Epcot Center’s simulated space ride
“Mission: Space” offers an interesting point of compari-
son. It provides: “For safety, you should be in good
health and free from high blood pressure, heart, back
or neck problems, motion sickness or other conditions
that could be aggravated by this adventure.””

What level of disability will disqualify an SFP for
spaceflight? As for the Epcot space ride, wheelchair-
bound patrons may ride but must transfer to a seat on
board the ride vehicle.”® Service animals are not permitted. *

Will children be allowed to participate in spaceflight,
with or without a parent or guardian? Probably not. The
FAA has determined that “a minor could not be ade-
quately informed” of the risks involved in spaceflight for
purposes of giving the required Informed Consent.*
“Given the risks involved, parental consent may not sub-
stitute for the minor’s inability to be informed.”! As for
the Epcot space ride, children can ride but must be
supervised “at all times”;*? expectant mothers “should
not ride.”

Price and Payment Conditions

The Contract with the spaceflight buyer, whether
with the SFP or Sponsor, will specify the price and
payment conditions. Payment in full before preflight
operations (f not spaceflight training) will likely be a
requirement. The Contract may provide for an initial
payment at the time of contracting, with payment in
full by a specified deadline or by installments at speci-
fied dates or intervals.*

Where the SFP or Sponsor has paid a reservation
fee, the fee will presumably count toward the price of
the Spaceflight Services. As noted, some Operators are
currently taking reservations for a fee.”

The Contract may spell out the conditions for a full
or partial refund of the Contract price, or of the pay-
ments made toward that price. Such conditions may
include spaceflight delay, e.g., due to vehicle anomaly
or spaceflight accident requiring investigation, bank-
ruptcy, or other default of the Operator. A separate
question is whether sudden illness on the part of the
SFP would qualify for a refund—perhaps for a cancel-
lation premium.

The issue of refund due to the SFP’s disqualification
on medical grounds (other than sudden illness) became
an issue in Enomoto v. Space Adventures, Ltd.** In
2004, Daisuke Enomoto, a Japanese citizen, entered
into an “Orbital Space Flight Purchase Agreement”
under which Space Adventures, Ltd., of Virginia, prom-
ised to facilitate Mr. Enomoto’s participation in an
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orbital spaceflight aboard a Russian Soyuz spacecraft to
the International Space Station.’

When in 2006 Enomoto was declared by Space
Adventures to be ineligible for flight due to medical
conditions, a refund became an issue.® Mr. Enomoto
claimed a full refund alleging that Space Adventures
should have informed him of his prospective ineligibil-
ity; instead they allegedly continued to accept pay-
ments from him.* Space Adventures refused the
refund. The case was dismissed in 2009 with prejudice
upon request by both parties in a likely settlement.*’

Spaceflight Duties, Responsibilities, and Participation

The SFP will have several contractual duties and
responsibilities as conditions of receiving Spaceflight
Services. For example, he or she may be required to par-
take and cooperate in all aspects of Spaceflight Services,
including training, flight preparation, reacclimatization,
and debriefing; use equipment as instructed; complete
assigned tasks, e.g., during spaceflight; submit to medi-
cal or fitness tests; make true and accurate representa-
tions and disclosures about his or her health and medi-
cal conditions; follow instructions of spaceflight
personnel; and comply with rules and regulations.

The SFP may also be required to exercise “due care
and caution” in all aspects of the Spaceflight Services,
including in his or her relationship with fellow SFPs
and with crew members. The SFP may be required to
refrain from certain acts, including abusive, harassing,
threatening, defamatory, or offensive behavior.

The Operator will pay careful attention to the for-
mulation of the SFP’s duties and responsibilities so that
they are clearly spelled out in the Contract. The SFP’s
failure to comply with clear obligations may mitigate or
eliminate any liability on the part of the Operator and
its vendors and suppliers in the event of SFP injury.
Moreover, the Contract will emphasize the participato-
ry nature of the spaceflight—i.e., the SFP has an active
role to play (thus the term “spaceflight participant”);
this too may mitigate or eliminate potential liability on
the part of the Operator and its vendors and suppliers.

Where the Sponsor buys the spaceflight, the Operator
will need to determine how to incorporate or reference
these duties and responsibilities, which would be a con-
dition of the SFP’s receipt of Spaceflight Services.

Risk Allocation and Insurance

The SFP

As mentioned above, the CSLA requires that an SFP
give his or her Informed Consent before a spaceflight, but
this is in itself not sufficient to shield the Operator or its
vendors or suppliers from liability for injury to or death of
the SFP. The Informed Consent is only a declaration that
the SFP voluntarily participates, and understands the
inherent risk involved, in the spaceflight.#! It is not in
itself an assumption of risk in relation to the Operator
and its vendors and suppliers and it contains no release.

There is also no CSLA requirement that the SFP
waive liability against the Operator or its vendors or
suppliers.* (Contrast “The Sponsor” below.) The FAA,
which licenses commercial spaceflight, acknowledges
this point and that an Operator may choose to impose
such waivers on the SFP.*

Prudent Operators will require from the SFP a con-
tractual waiver of claims, liability release,* and
assumption of risk. The release will seek to bind the
SFP’s heirs, administrators, executors, assignees, next
of kin, and the estate and others, to the extent the law
permits. The release will benefit not only the Operator,
but also its vendors and suppliers (e.g., including the
vehicle suppliers, spaceport, and other hardware and
service suppliers), as well as fellow SFPs and crew
members. The release will apply “regardless of fault,”
but may be defeated by gross negligence.®

To mitigate the concerns expressed by U.S. courts
generally over clauses that seek to exculpate parties
from the results of their negligence,*® the Operator will
be sure to take the usual cautionary measures, espe-
cially where individuals are involved: the clauses must
use precise, plain, and unequivocal language*’ and
must be unambiguous,*® specific,” conspicuous, and
explicit.’! Furthermore, the Operator will want to steer
clear of governing law of states that generally prohibit
waivers of liability in contracts with recreational and
similar establishments.*

The Contract may require the SFP to buy a mini-
mum level of insurance (life, disability, and health) cov-
ering the spaceflight® (or, in the event the Operator
contracts with the Sponsor, require it to obtain or
ensure that the SFP obtains such insurance; see below).
In the case of Daisuke Enomoto, the Orbital Space
Flight Purchase Agreement required him to obtain
both life and health insurance with a minimum amount
of $5 million in coverage for each.’ In addition, the
Operator may require that the SFP obtain subrogation
waivers from his or her insurers.

In addition, prudent Operators will carry liability
insurance to protect against claims by SFPs (covering
also their suppliers), in the event the waivers, the CSLA
protection, or state statutes prove insufficient. Vehicle
manufacturers and parts suppliers will likely carry
product liability insurance of their own.

Where the Operator aims to take advantage of state
statutes that purport to immunize them and their ven-
dors and suppliers against claims relating to death or
injury of the SFP—Virginia, Florida, New Mexico, and
Texas™ have such statutes—the Operator must require
the SFP to sign the prescribed “WARNING” statement.*

While well intentioned, these statutes are no substi-
tute for contractual releases and insurance and should
not be solely relied upon to protect against SFP claims.
The statutory protections are limited and sometimes
ambiguous. They do not apply in cases of gross negli-
gence or intentional conduct” and, in the case of Florida
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and New Mexico, the protections expressly extend only
to “inherent risk™® and do not apply where the Operator
has actual or constructive knowledge of the dangerous
condition that caused the injury.” The New Mexico stat-
ute does not cover the Operator’s vendors and suppli-
ers.% It is not clear whether or to what extent state statu-
tory protections would cover claims of Sponsors. There
is no guarantee that the chosen governing law and
forum ultimately will be applied.

Finally, the CSLA requires the SFP to waive liability
against the U.S. government,® and it is incumbent
upon the Operator to ensure, as a condition of the FAA
launch license, that this waiver is executed.?” Therefore,
the Contract will likely make the execution of this
waiver a condition of the spaceflight.

The Sponsor

Where a Sponsor buys the spaceflight,®® the CSLA
requires the Sponsor to “waive[] and release[] claims”
against the Operator (CSLA license holder) and its con-
tractors and subcontractors involved in the spaceflight
and to “assume financial responsibility for property
damage [the Sponsor] sustains and for bodily injury or
property damage sustained by its own employees” as a
result of the spaceflight.* The waiver applies “regardless
of fault”® and is reciprocal.®® The Operator and Sponsor
must “flow down” the waiver to their respective contrac-
tors and subcontractors involved in the spaceflight, mak-
ing them part of the CSLA waiver regime.?

If the SFP is an employee of the Sponsor, the CSLA
makes the Sponsor financially responsible for the death
and bodily injury of the SFP and requires that the
Sponsor “agree[] to hold harmless and indemnify [the
Operator and its suppliers] from bodily injury or prop-
erty damage sustained by its employees, resulting
[from the spaceflight], regardless of fault.”® Thus, if a
corporation decides to buy three spaceflight tickets as
performance rewards for senior executives, the corpo-
ration would be financially responsible for any injury
or death those executives may suffer and would need
to indemnify the Operator and its contractors against
any claims by the executives.

If the SFP is an independent contractor of the
Sponsor—e.g., a corporation buys a ride for its PR con-
sultant—it is not clear that the Sponsor will need to flow
down the waiver if the consultant is an individual. The
waiver flow-down obligation applies to “contractors and
subcontractors,” which are defined as “entities.”

The Operator can be expected to broaden the scope
of the CSLA waiver to cover the Sponsor’s financial and
other loss associated with the spaceflight. Where the
Sponsor is not the SFP employer, the Operator may
require the Sponsor to indemnify it from claims by an
SFP or his or her heirs, administrators, executors,
assignees, next of kin, and the estate and others, to the
extent the law permits. In either event, the Sponsor
may be required to ensure that the SFP maintains

insurance and to take out insurance protecting the
Sponsor’s own interests (e.g., where it intends to place
property onboard the vehicle).

Third-Party Liability Insurance

Under the CSLA, the Operator must obtain insur-
ance for loss or injury to third parties (innocent
bystanders on the ground or in an aircraft) as a result
of the spaceflight.”” The insurance must cover, as addi-
tional insureds, the Operator’s contractors and subcon-
tractors involved in the spaceflight, as well as a
Sponsor who buys a ticket or places property on board
the spaceflight vehicle, and SFP-employees of that
Sponsor.” SFPs who are not Sponsor employees or con-
tractors are neither third parties nor additional
insureds under the mandated CSLA third-party liability
insurance.”

The Operator may choose to obtain insurance
beyond the CSLA requirement and to include SFPs as
additional insureds in its liability policy in the event an
SFP causes third-party damage or injury.

Warranty Disclaimer, Sole Remedy, and Limitation of
Liability

The Operator will want to include in the Contract a
disclaimer of warranty with respect to the vehicle and
its components and the spaceflight, extending also to
the vendors and suppliers of the Operator. Likewise, the
Contract will likely include a “sole remedy” clause set-
ting forth the exclusive remedies under the Contract
(e.g., cancellation and refund in the event of delay due
to an anomaly or failure investigation) and a strong limi-
tation of liability with respect to all causes of action.

Conclusion

Several private companies are developing vehicles
for human suborbital spaceflight and may be ready to
offer such services commercially within a few years.
Given the novelty of this technology and the potential
for claims of liability in the event of accidents involving
SFPs, these companies are certain to pay careful atten-
tion to their contract terms, especially as they pertain
to risk and liability. In addition to the protections
afforded under the CSLA and state statutes, prudent
Operators can be expected to provide layers of contrac-
tual protection, including mitigation of potential liabili-
ty, waivers and releases, assumption of risk, indemnifi-
cation, warranty disclaimers, sole remedy provisions,
limitations of liability, and requirements for insurance
and subrogation waivers.
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51. See, e.g., Commercial Union Ins. Co., 239 F. Supp. 2d at 322.
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Rev. Star. § 41-6-101) (not yet in force).
56. See, e.g., 2010 N.M. Laws 8, sec. 4:
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there is no liability for injury to or death sustained by a partici-
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emotional injury or property damage. I assume all risk of partic-
ipating in this space flight activity.

See also Va. Cobe AnN. § 8.01-227.10(B); Fra. Star. § 331.501(3)(b);
Tex. Civ. Prac. & Rem. Cope ANN. § 100A.003(a).

57.Va. CoDE ANN. § 8.01-227.9(B); Fra. Star. § 331.501(2)(a); 2010
N.M. Laws 8, sec. 3(B); Tex. Civ. Prac. & Rem. Cope AnN. § 100A.002(b)
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58. FrA. StaT. § 331.501(2)(a); 2010 N.M. Laws 8, sec. 3(A).

59. Fra. Stat. § 331.501(2)(b)(2); 2010 N.M. Laws 8, sec. 3(B)(2). See also
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Year, NEwSpact J. (Feb. 18, 2012), http://www.newspacejournal.
com/2012/02/18/new-mexico-liability-law-dead-for-this-year/ (citing New

Mexico Spaceport Authority executive director Christine Anderson).

61. 14 C.FR. § 440.17(e); id. pt. 440, app. E, sec. 2(a).

62. Id. § 440.17(e).

63. If the Sponsor buys the ticket, it is a “customer” and customers
are required to sign the mandated waivers under the CSLA. Id. §
440.17(b). A customer includes: “(1)

[alny person: (i) [w]ho procures launch or reentry services from a
licensee or permittee; . . . (iii) [wlho has placed property on board the
payload for launch, reentry, or payload services . .. .” Id. § 440.3.

64. Id. § 440.17(b); 51 U.S.C. § 50914(b)(1). “Bodily injury means
physical injury, sickness, disease, disability, shock, mental anguish, or
mental injury sustained by any person, including death.” 14 C.ER. §
440.3.

65. 14 C.FR. § 440.17(b).

66. Id. (Operator likewise must waive claims against and release the
Sponsor and its contractors and subcontractors involved in the space-
flight.). Id. pt. 440, app. B, pt. 1, subpt. A, sec. 4.

67. Id. § 440.17(d).

68. Id. § 440.17(b). See FAA, Financial Responsibility Requirements for
Licensed Launch Activities, Final Rule, 63 Fed. Reg. 45,592, 45,602-03
(Aug. 26, 1998) (indemnification from claims of customer’s employees);
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71.51 U.S.C. § 50914(a)(4); 14 C.FR. § 440.9(b).
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